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	Washington Insurance Commissioner bans    “Discretionary Clauses.”

After September 5, 2009, no health insurance policy or plan may contain a “discretionary clause” that favors insurer interpretations of its own policy terms and conditions nor may an insurer limit “de novo” judicial review of insurance policy disputes. According to the Washington Insurance Commissioner, a "discretionary clause means a provision that purports to reserve discretion to a carrier, its agents, officers, employees, or designees in interpreting the terms of a contract or deciding eligibility for benefits, or requires deference to such interpretations or decisions.” 

In a letter released by the Insurance Commissioner last October announcing the proposed new regulation, the Commissioner stated that these clauses had been “used to deny benefits and protections which otherwise should be guaranteed in life, disability, and health benefit policies or contracts.” The Commissioner came to the conclusion that these clauses are “inconsistent, ambiguous, or misleading clauses, or exceptions that may unreasonably or deceptively affect the risk purported to be assumed under the contract.” The Commissioner needed this finding to exercise authority under the insurance code to prohibit “misleading clauses.” In issuing the final rule, the Commissioner explained the new regulation as necessary to:

 

“inform and clarify for Health and Disability carriers that the Washington insurance Code prohibits the use of a discretionary clause. This is consistent with the NAIC endorsement of the prohibition of discretionary clauses as well as similar prohibition adopted by other state insurance regulators.” 

Of course, such a “clarification” is a “non-sequitur” given the fact that the clause became “misleading” after declared so by the Commissioner in the rule. 
The new rule presents potentially troubling consequences for employer health plans under ERISA since the whole notion of “discretionary clauses” arises from federal court precedent interpreting ERISA. Under ERISA employers may create and interpret their own health benefit plans. The U.S. Supreme Court has previously decided that when the employer grants the plan administrator discretion to interpret plan standards and requirements, the court will judge the administrator’s decision by an “abuse of discretion” standard rather than substituting the court’s own judgment as to the administrator’s decision – a “de novo” review. The change in standard from “abuse of discretion” to “de novo” review will increase the number and cost of health plan disputes. This consequence is particularly ironic given all the numerous grievance procedures and alternative dispute resolution processes put in place to benefit consumers and reduce health care costs. How did this happen?

Although ERISA preempts state laws regulating employer health plans, states are still permitted under ERISA to regulate insurance companies. Even though ERISA and Supreme Court cases grant employers discretion to interpret their own plans, when the state regulates the insurance company to prohibit insurer discretion, the state indirectly affects the employer who relies upon an insurer and the policy to govern plan determinations. 

If an employer wishes to continue to exercise discretionary authority over plan decisions, the employer must find a way to adopt such authority in other plan documents that assert the employer’s right. In other words, the employer must exercise authority independent of insurance regulation. At a minimum, such employer discretionary language should be  included in the ERISA “Summary Plan Description” as well as communicated to employees and beneficiaries. However, even this change is not a guarantee of success in litigation. Given the different court interpretations and the Supreme Court’s desire to avoid clogging federal courts with ERISA plan cases, expect the response to the Washington rule to be both interesting and uncertain in the next year. 

	
	


