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Warning: The following review of provider contracts considers both practical and legal issues relating to chiropractic services rendered in accordance with the terms and conditions of reviewed contracts. This review is general and a more specific analysis of individual circumstances may be necessary to determine the effect of a contract on a particular medical practice. Readers are warned to avoid antitrust risks by using this information for the reader’s own purposes and not for group discussions as to whether competing chiropractors should or should not sign any proposed provider contract.

You are advised to consult your own legal advisor on the impact this contract would have on your specific business.

Unless otherwise noted, the review follows and references each contract from first to last page of the contract. 

Provider Contract Review

American WholeHealth (AWHN) Networks (contract 1-15-2001)

	Topic
	Contract Citation
	Legal Citation
	Specific Issue
	Comment

	Affinity Program
	Definitions 2, Page 7#4&5.
	
	Practitioner promises a discount of from 10-30% for “affinity programs” a provider discount program for care not covered by insurance.
	This is becoming common where Networks offer discount programs or “rent” the network out to other third party programs. Good income for the network owners but are the referrals sufficient to match the discount? WSCA believes that discount programs should remain separate from insurance programs to allow provider opt-out.

	Eligibility
	Page 3,  #1.
	
	Practitioner must “satisfy himself that the participant is entitled to receive such services.” 
	AWHN will not be responsible for determining eligibility. Chiropractors will have to do this work. But no provision is made where AWHN is billing agent and carrier reneges on prior authorization. Who do you challenge?

	Evaluation of Care
	Page 3, #4.
	
	Requires practitioners to report encounter data for patients who receive care under a discount program where the patient pays for care.
	You would expect data reporting for quality of care and claim management in the context of managed health insurance; however, providing encounter data to help the network design and market discount programs where the network will have no control over treatment is unusual. It may be inappropriate under privacy laws to supply patient data to a third party not engaged in treatment, payment or other health care operations on behalf of the practitioner.  WSCA believes that this is between the provider and the patient, and should not be reported to the network.

	Records
	Page 3, #6.
	WAC 284-43-410(4)
	Contract requires practitioner to supply copies of records at no cost to AWHN. This provision violates state insurance regulations.
	The clause should be amended to provide for reimbursement for medical records as required by law with the exception of chart notes as required for payment of covered services.

	Provider opt out
	Page 4, #9. & Page 9 #s 15-17.
	
	Contract permits practitioner to opt out of any particular group contract without jeopardizing network status. However, practitioner may not opt out of any discount programs.
	This is a good clause for practitioners who may not agree with a particular payer’s care management standards. However, participation in any group payer program binds the practitioner to participate in all discount programs. 

	Mutual indemnification


	Page 4, #1&2
	RCW 48.43.545
	AWHN and practitioner each agrees to indemnify the other for each’s own acts of negligence; but see the exculpatory clause at the back of the contract Page 10, #7.
	This is one of the few clauses where the indemnification provisions are truly balanced. However, AWHN later absolves itself of medical malpractice risk.

	Liability insurance
	Page 5
	
	Required liability insurance amounts are specified in the practitioner application.
	NOTE:  Providers should be sure to review the network’s expectations for liability insurance (medical malpractice) prior to signing contracts.

	Billing Agent
	Page 5 #1 & 2/Page 6, #5.
	WAC 284-43-321
	AWHN has broad authority to act as practitioner billing agent when AWHN and payer agree that AWHN should handle billing. However:

- They will not act on behalf of a practitioner nor dispute payment denials,

- They give themselves an additional 30 days following payment by payer to forward funds to practitioner,

- They give themselves practitioner’s power of attorney to collect and endorse checks payable to practitioner,

- If practitioner bills a payer and receives payment when AWHN is the designated billing agent, then practitioner must pay the money to AWHN.
	This clause adds to the delay that a practitioner may face in obtaining reimbursement and gives AWHN a “float” of funds. Moreover, there is a risk that AWHN will collect funds and be unable to disperse the funds to practitioner. Recall the debacle in Eastern Washington when a health network went broke leaving providers uncompensated even though insurers had paid claims.  Does this jeopardize compliance of prompt payment rules?

	Claim deadline
	Page 6, #3.
	
	Practitioners must file claims within 90 days of rendering care and within 30 days of receipt of benefit determinations from primary payer for billing secondary payer.
	Many other contracts give practitioners up to a year to submit claims. If a year is not amenable to the network then the contract should give at least 90 days for billing the secondary payer. Network should also be settling payment discrepancies within 90 days.

	Claim dispute deadline
	Page 7, #2.
	
	Any claim dispute not filed with AWHN within 90 days is barred.
	NOTE:  Doctors should be aware of this provision of the contract.

	Continuation of Care 
	Page 7, #2.
	WAC 284-43-320
	The continuation of care provision in the event of insurer insolvency far exceeds state law requirements. Under state law, a practitioner must continue care until the patient is discharged from a facility or for the period premium has been paid whichever is longer – usually the premium period of one month. The AWHN contract binds chiropractors to continuing treatment for 90 days whenever AWHN goes broke or for any enrollee under a group that goes broke.
	The continuation of care provision transfers substantial risk of insolvency to the practitioner. This is particularly important because under the law, the practitioner’s claim for reimbursement is behind a lot of other claims against insurer assets. The practitioner gets paid after every policyholder claim is paid. This provision is onerous for practitioners.

	Termination
	Page 7&8
	
	As with other provider agreements, the network grants itself the right to terminate a contract immediately for any number of conditions or contract breaches without granting practitioner similar rights. Termination without cause requires 90 days notice from either party.
	These provisions should be amended to grant practitioner the same right to terminate the contract immediately in the event of a breach of contract by the network.

	Contract Amendment
	Page 9, #14
	WAC 284-43-320
	The contract may be amended with notice as required by “applicable law.” In the case of Washington practitioners, 60-day notice is required for changes that affect payment or care delivery.
	Practitioners should make a note to mentally incorporate the state standard when reading the contract.

	Confidentiality
	Page 9
	
	The contract prohibits the practitioner from revealing any term or condition of the contract to anyone. The contract even attempts to preclude the practitioner from seeking court action to reveal any term or condition. 

No specific provisions govern medical records privacy commonly found in other contracts.
	This provision is over the top. For a variety of reasons, the clause violates state laws, not the least of them, insurance regulations that prohibit a contract from penalizing a practitioner for reporting to government agencies acts or practices that may violate laws. Presumably, practitioners are also prohibited from consulting an attorney for the review of the contract.

	Exculpatory Clause
	Page 10, #7.
	RCW 48.43.545
	The contract places full responsibility for care decisions with practitioner stating that claim determinations and UR requirements do not affect the responsibility of the practitioner to provide care.
	This clause violates state law in its attempt to shift liability. These types of clauses place practitioners in the worst of two worlds – liability for failure to provide care and termination of contract for failure to provide care the way the UR program dictates.

The clause is void by law: “[liability for health care decisions] may not be waived, shifted, or modified by contract or agreement and responsibility for the provisions shall be a duty that cannot be delegated. Any effort to waive, modify, delegate, or shift liability for a breach of the duty established by this section, through a contract for indemnification or otherwise, is invalid.”
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