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John S. Conniff

john@johnconniff.com
October 7, 2002

Bruce Frickleton

21400 International Blvd. 

Suite 207

SeaTac, Washington  98198

Dear Bruce,

Below is my review of the First Choice provider agreement. In general, the contract is fairly typical, is clear, concise and follows Washington laws. There are no major problems or surprises. However, two clauses stand out as needing some attention.

First, under § 5.1 “provider agrees to provide at no cost copies of [medical] records in a timely manner.” This requirement directly conflicts with state insurance regulations which permit providers to obtain reasonable costs of medical record duplication used for utilization review. The relevant regulation follows:

WAC 284-43-410 (4) Each carrier shall reimburse reasonable costs of medical record duplication for [utilization] reviews.

I would request that the clause be amended to reflect state law. Given that the contract largely follows state laws closely, First Choice should be inclined to make the change.

Second, as with all provider agreements, carriers and networks attempt to eliminate liability for health care denied patients because of payment decisions. In other words, contracts typically assign all liability for patient care to the provider ignoring the role of payor decisions to cover the care. Under §10.7 of the contract, First Choice creates the following fiction – “[Coverage and payment] determinations shall in no way affect the responsibility of Provider to provide appropriate services to Participants.” Accordingly, providers should always offer to provide care to patients and advise patient that the patient must pay because the payor will not pay. Thereafter, the payor assumes liability for the consequences.

I would object to this clause because the clause should accurately reflect the respective responsibilities of each for care decisions involving access to care that is denied because patient cannot afford the care out of pocket. Nevertheless, state law will invalidate the use of this clause:

RCW 48.43.545 (2) The provisions of [the law imposing liability on carriers for utilization review decisions] may not be waived, shifted, or modified by contract or agreement and responsibility for the provisions shall be a duty that cannot be delegated. Any effort to waive, modify, delegate, or shift liability for a breach of the duty established by this section, through a contract for indemnification or otherwise, is invalid. [Bracketed material added.]

Finally, as with other contracts, providers are required to accept all the business that First Choice attracts under the terms of payment for each payor. The exception appears to be for automobile insurance for which a separate addendum is attached. Providers can choose to reject the addendum and avoid participation in PIP coverage at a discount. All payer clauses bind providers to the rates negotiated by First Choice.

The rest of the terms and conditions for provider participation can be found in the provider manual that is referenced in the contract. Providers should review this manual prior to signing the contract to ensure that they have not agreed to objectionable policies or procedures.

Best regards,
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John S. Conniff
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