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John S. Conniff

john@johnconniff.com
June 13, 2003

Bruce Frickleton

Washington State Chiropractic Association

21400 International Blvd.  Suite 207

SeaTac, Washington  98198

Dear Bruce,

Below you will find my analysis of the American Specialty Health (ASH) contract and related materials. The analysis highlights issues of concern or interest; not every provision is reviewed here. Doctors should review important clauses in their entirety particularly those governing treatment and claims submission.  Like many other contracts, this contract includes an amendatory document intended to conform the contract to Washington law. When necessary, I have indicated amended sections and my analysis incorporates the amendment. 

This is one of the longest contracts I have ever read. Many provisions that would be found in operations manuals or other procedure guides have been included in the contract. Inevitably, this contract is likely to conflict with some payor requirements and these conflicting payor requirements will override the ASH contract terms. The contract itself runs for 31 pages with another 23 pages of attachments. All of the attachments are incorporated into the provider agreement. Note that two critical attachments were not included in the contract materials that form the booklet given to me for review. In all likelihood these were omitted by ASH. Here is an outline of the contract documents.

The main contract:

· Article 1 contains definitions; 

· Article 2 covers the responsibilities of the parties; 

· Article 3 covers the relationship of the parties; 

· Article 4 is the term of the contract; 

· Article 5 governs termination;  

· Article 6 covers insurance requirements; 

· Article 7 contains the hold harmless provisions; 

· Article 8 covers data and records; 

· Article 9 discusses proprietary information; 

· Article 10  governs advertising; 

· Article 11 covers assignment; 

· Article 12 is a force majeure clause; 

· Article 13 describes the parties relationship as contractors; 

· Article 14 is the governing law; 

· Article 15 is a severability clause; 

· Article 16 covers dispute resolution between providers and members; 

· Article 17 covers disputes between providers and ASH; 

· Article 18 covers disputes between providers and plans; 

· Article 19 is a notice provision; 

· Article 20 is an attorney fee clause; 

· Article 21 is a captions clause; 

· Article 22 is a third party beneficiary clause;

· Article 23 governs contract amendments;

· Article 24 describes provider rights if ASH becomes insolvent;

· Article 25 is an “entire agreement” clause; and

· Article 26 is the effective date clause.

Attachments:

· Attachment A – Provider information sheet;

· Attachment B – Contact person;

· Attachment C – Excluded payors; [ Not Supplied ]

· Attachment D – Eligible payors and Payor summaries; [ Not Supplied ]

· Attachment E – Medicare Choice;

· Attachment F – Clinical Management Programs;

· Attachment G – Claims submission;

· Attachment H – Massage Therapy Election to Participate; 

· Attachment I – State Specific Amendments (Washington); and

· Attachment J – Electronic Transaction Processing.

In addition to these documents, ASH supplied a description of its benefit programs. Here is a brief summary of the Washington programs contained in the materials supplied by ASH. 

· Complementary Health Affinity Program – national discount plan (not insurance) with no referral requirement or treatment plan requirement. Doctors are paid the lesser of 75% of the doctor’s UCR or the fee schedule established by ASH and incorporated into the contract (e.g. new patient CPT 99201-99204 $40-$100; manipulation CPT 98904-98943 $35-$55 PacifiCare Perks).

· Chiropractic Benefit Plan – insurance plans with various levels of authorized visits. Proposed treatment plans required and must be approved for reimbursement except for “Treatment Plan Threshold” services, limited subset of care such as initial visit and up to four manipulative treatment visits. Maximum fee scheduled used (e.g. new patient CPT 99201-99204 $30; manipulation CPT 98940-98943 $26)

· PacifiCare Group Retiree – two health plan benefit levels: group retiree benefits for 12 office visits per year and federal employee benefits for 30 visits per year. Maximum fee schedule uses (e.g. new patient CPT 99201-99204 $30-$40; manipulation CPT 98940-98943 $37)

· Providence Health Plan – annual visit limits of 20-26 or $500-$1500 per year with same fee schedule as above. Other Providence plans pay on a fee for service basis with no prior approval of a treatment plan using 2002 RBRVS unit value and a $43 or $45 conversion factor.

The Contract

	Contract Reference
	Analysis
	Applicable Law
	Comments

	Definitions



	1.07 Chiropractic Appliances
	Only those chiropractic “appliances” (e.g. home traction units) specifically identified in the payor summaries of Attachment D are covered.
	WAC 284-43-320(4)
	Any document referenced in the contract must be made available for provider review prior to contracting.

	1.10 Clean Claim
	The definition of “clean claim” follows the Washington rule but deviates by adding a requirement that the claim also “conform to the clean claim requirements for equivalent claims processed under a Medicare+Choice Program.”
	WAC 284-43-321(3)
	This definition conflicts with Washington insurance rules. Further, it is unclear exactly what the additional standard requires.

	1.15 Contracted Ancillary Provider
	Contracted providers must use ASH ancillary providers if the contracting provider does not provide the service (e.g. x-rays).
	
	

	1.16 Contracted Chiropractor
	Chiropractors who are employees, independent contractors, or partners in a group practice or professional corporation are eligible for reimbursement only when they have been both credentialed and separately contracted by ASH.
	
	

	1.28 Medically/ Clinically Necessary Services
	The definition of medical necessity includes a reference to “covered condition.” This confuses medical necessity with plan coverage. A condition may not be covered but it may still be medically necessary. For example, “preventive maintenance and wellness services” are described as services that fail the medical necessity definition.
	
	This definition of medical necessity may conflict with payor (health plans) definitions. For example, some plans may cover preventive or wellness services and under this definition, such service is not medically necessary.

	1.31 Member
	Members are defined to include affinity program members and Medicare+Choice enrollees.
	
	

	1.36 Non-credentialed chiropractic facility
	Unless an office location is listed in Attachment A to a provider’s contract, the location is a “non-credentialed chiropractic facility.” The provision of care at a non-credentialed facility is not covered and provider waives charges under §2.03.09
	
	

	1.41 Payor Summary Participation
	If a contracted chiropractor participates in any payor program, the chiropractor must participate in all programs.
	
	This is a recurring issue. The “all or nothing” approach raises significant competitive issues. At a minimum, forced participation in “discount” programs violates state laws allowing providers to contract upon any terms and conditions without payor interference in those non-covered services. “Tying” insurance reimbursement plans to non-reimbursed services raises legal issues.

	1.44 State Regulatory Requirements
	Contractual requirements mandated by state law or regulation are incorporated into the contract and supersede contract terms and conditions even if these terms and conditions are not amended by the state requirements attachment I.
	
	Anytime a state law or regulation can be identified that “mandates” a particular contractual requirement, it will have the effect of modifying the contract. Thus, if a term violates state law, the state law will govern.

	1.45 Treatment Plan Threshold
	Each payor summary will indicate the number of visits and types of service that do not require “proposed treatment plan.” 
	
	

	Responsibilities of the parties



	2.02.03 Communication Regarding Chiropractor’s Network Participation
	Just because a chiropractor is a “contracted chiropractor” does not mean that the chiropractor will be eligible for all payor plans. ASH and each payor reserve the right to include or exclude particular contracted chiropractors. Thus, chiropractors must accept all plans; but, plans do not have to accept all chiropractors.
	
	This is a typical “one way street” provision. Chiropractors have to accept all plans good and bad; but, plans can pick and choose among contracted chiropractors. This is another reason to resist the “all payers clause” under 1.41.

	2.02.04 ASH network relationship to Payors
	ASH is not responsible for payment or the timeliness of payment by payors to chiropractors. ASH does not guarantee the ability of payors to pay.
	
	This clause is superseded by § 2.02.23 when ASH administers claim payment. If ASH is delegated to pay claims, ASH will comply with state prompt pay laws.

	2.02.05 Consumer Internet Site
	ASH maintains a web site for members where they may purchase vitamins and other items. This e-commerce site will compete against participating chiropractors own retail businesses.
	
	

	2.02.12 Compliance with State and Federal Laws
	Attachment I amends this section by agreeing to follow all provisions of the “patient bill of rights” Senate Bill 6199. This law included the chiropractic direct access provisions that allow patient self-referral.
	RCW 48.43.500 et. seq.
	It is not clear how this provision will relate to payor compliance versus ASH compliance. For example, how will ASH comply when a self-funded plan requires referral?

	2.02.16 Non-interference
	Attachment I amends this section by adding the Washington “Anti-gag” rules
	RCW 48.43.510
	

	2.02.17 Encourage Contracted Chiropractors
	Attachment I amends this section by adding the free contracting provisions of Washington statutes.
	RCW 48.43.085
	

	2.02.22 Electronic Transaction Processing
	Contracted chiropractors must use the electronic transaction processing program (ETP). ASH provides incentive payments for successful use of the ETP and after January 1, 2004 will impose an administrative fee for low or non-utilization of ETP. Chiropractors are responsible for all of the computer hardware and support services to participate in the ETP.
	
	In addition to the fact of participation in the ASH ETP, chiropractors using the ETP will no longer be able to claim exemption under federal HIPAA privacy regulations because information will meet the electronic transmission definitions of HIPAA.

	2.02.32 Confidentiality of member info.
	ASH commits to following state and federal privacy laws.
	
	

	2.03.01 Provider care standards
	Chiropractors must provide non-urgent care within 7 days of a request for appointment. Urgent care must be provided within 24 hours 24/7 or appropriate backup provided. Chiropractor is responsible for all care and nothing in the agreement is to be construed to create any right by ASH to intervene in care.
	RCW 48.43.545
	Carriers’ liability for care influenced by carrier or subcontractor policies may not “waived, shifted, or modified by contract or agreement and responsibility for the provisions shall be a duty that cannot be delegated.” Irrespective of the statement of clinical “sovereignty”, the payor remains liable if licensed as a carrier.

	2.03.02 Affinity services
	Chiropractors must participate in affinity programs and are solely responsible for quality of care.
	
	As discussed above, this provision conflicts with state “freedom to contract” laws since affinity services are not insurance benefits.

	2.03.05 Non-licensed chiropractors
	Only services provided by licensed, contracted chiropractors are eligible for reimbursement.
	
	

	2.03.06 Non-contracted chiropractors.
	Non-contracted, licensed chiropractors in a credentialed chiropractic facility are not eligible for reimbursement. In addition, if a contracted chiropractor refers a member to a non-contracted chiropractor, the referring contracted chiropractor must notify the member in writing that the member must pay for the care.
	
	See generally the requirements for professional corporations and group practice under §3.12 of the contract.

	2.03.07 Chiropractic referrals
	When payor requires a referral, the chiropractor is responsible for making sure the right referral is obtained. If the chiropractor refers a member to other professional in a manner that causes the plan to deny coverage, the chiropractor must pay the bill. Contracted chiropractors must refer members to other contracted chiropractors for back up and other services. If a failure to comply with the referral procedures causes a payor to deny coverage, the chiropractor must pay the bill. Referrals for ancillary services must be made to ASH who will refer to contracted ancillary care providers, to the payor’s network, or to the member’s pcp.
	
	

	2.03.09 Credentialed facilities
	Contracted chiropractors are eligible for reimbursement only when services are performed at credentialed offices. Chiropractors may request credentialing of additional or office moves but ASH is not required to approve these changes.
	
	

	2.03.12 Verification of member eligibility
	Contracted chiropractors who fail to properly determine member eligibility for benefits must waive charges for the non-verified services.
	
	

	2.03.15 Member payments
	Contracted chiropractors may not waive member payments such as co-pays.
	
	

	2.03.18 Non Discrimination
	Attachment I incorporates Washington insurance rules governing non-discrimination. 
	WAC 284-43-320
	

	Relationship of the Parties



	3.02 Exclusion of participating chiropractors
	Even though a chiropractor is a member of the ASH network, a chiropractor may be excluded from participation in a particular plan in which case the payor excluding the chiropractor will be listed in attachment C. The chiropractor has responsibility for letting members know when he/she is excluded. If the chiropractor fails to do this, the chiropractor assumes full financial responsibility for services.
	
	

	3.03 Other types of insurance plans
	ASH does not include contracted chiropractors in any network relating to workers compensation, automobile coverage, or other third party personal injury payors. If ASH ever offers its network to such types of insurers, chiropractors will be offered a contract amendment in advance and will not be automatically required to participate.
	
	Unlike other contracts, this provision ensures prior notice of property/ casualty insurance addition to the network and the opportunity to avoid participation.

	3.10 Information
	Attachment I amends this section by requiring information for purposes of measuring quality, outcomes, satisfaction, and UR.
	
	

	3.13 Non-interference with ASH
	Chiropractors promise to avoid any behavior that interferes with ASH’s business interests including advising members to change coverage or cancel participation with ASH. The provision includes a prohibition on disclosure of proprietary information.
	RCW 48.43.510(7)
	Although generally, ASH may preclude providers from engaging in activities that hurt ASH’s business, state law permits chiropractors to criticize health plans without risk of retaliation. This clause should be modified accordingly.

	5.09 Responsibilities upon termination
	Contracted chiropractors must advise member/patients when the chiropractor is no longer a contracted provider. Failure to provide notice results in the chiropractor’s agreement to pay for all charges incurred by member.
	
	

	Records and Collection



	8.03 Access to records
	Attachment I amends this section requiring chiropractors to grant access to member records for purposes of judging chiropractic performance.
	
	

	Force Majeure



	12 Force Majeure
	The contract clause governing circumstances that make it impossible for chiropractor to perform under the contract is amended by attachment I to add other events beyond the chiropractors’ controls such as labor strikes.
	
	

	Disputes Between Contracted Chiropractor and ASH



	17.01 -17.04 Dispute Resolution
	Attachment I replaces the initial dispute resolution clauses of the contract. The provisions call for non-binding arbitration to be administered by the American Arbitration Association in the state in which Contracted Chiropractor is licensed and providing services. Chiropractor and ASH may agree to mediation.
	RCW 48.43.055

WAC 284-43-322
	State law permits only mediation when a complaint has been rejected by the carrier’s informal dispute resolution process. The amendment otherwise complies with state regulations.

	17.05 Arbitration in San Diego
	The contract requires all arbitration to occur in San Diego, California. Apart from being objectionable, the clause conflicts with the Attachment I amendment with respect to administration in the state where the chiropractor practices.
	
	This provision should be rejected and harmonized with Attachment I.

	17.06 Gag Clause
	If a contracted chiropractor ever resorts to arbitration, the chiropractor agrees to remain silent as to the dispute and the outcome of the dispute.
	
	This provision should be rejected.

	17.07 Injunctive relief and venue
	Chiropractors agree that there are no awards of attorney fees if the chiropractor seeks and injunction against ASH and that any injunction must be brought in San Diego.
	
	This clause means that if a chiropractor must force ASH to take action that ASH promised under the contract, the legal action must be brought in California at the chiropractor’s own expense even if the chiropractor wins.

	Disputes Between Contracted Chiropractor and Payor



	18.01 -18.02 Arbitration
	Chiropractors must resolve disputes with payors through binding arbitration.
	RCW 48.43.055

WAC 284-43-322
	For payors that are regulated carriers, binding arbitration provisions violate state law.

	18.06 Venue
	Unlike the San Diego venue for disputes between ASH and chiropractors, payor disputes are conducted in the state where chiropractor works.
	
	This state of practice venue clause should be used for ASH disputes as well.

	Contract Amendments



	23. Amendments
	Attachment I changes the contract amendment section by providing 60 days notice to chiropractor prior to changes in either the agreement or payor summaries. Changes required by law are automatically incorporated into the contract.
	WAC 284.43.320(7)
	

	Attachment F Clinical Management Programs



	1.02 Medical records evaluation
	Attachment I amends Attachment F governing ASH access to medical records for credentialing, UR, and QM purposes. The provision includes access to a sample of patient records.
	WAC 284-43-324
	State insurance rules prohibit the broad record access ASH grants itself: “Provider and facility contracts may not contain provisions that grant the carrier access to health information and other similar records unrelated to covered persons.” ASH may ask to see records relating to members but not to non-members.

	2.02 Treatment plans
	Whenever a chiropractor will be seeking reimbursement from ASH for care already being paid for by a third party payor such as an auto insurer, the chiropractor must submit a treatment plan for approval the later of 90 days after service or 30 days after payment by the third party payor.
	
	

	2.04 – 2.05 Follow-up on treatment plans
	Attachment I amends Attachment F provisions governing follow up on treatment plans. Generally, these sections of the contract require the chiropractor to waive charges for services when the chiropractor fails to comply with the treatment plan and follow up procedures.
	
	

	Claims Submission



	2.01 Non-payment of services
	Attachment I amends Attachment G provisions noting that payor may not approve payment of claims for medical necessity or eligibility by adding a sentence stating that payment will be made within 30 days of a completed claim or in accordance with payor summary.
	WAC 284-43-321
	This clause should be clarified to ensure that payment is made in 30 days “or earlier as provided in the payor summary.”

	2.02 Claims adjustments
	ASH may adjust future payments to chiropractors to correct over or under payments.
	
	Given chiropractors recent experience with other payors seeking to collect overpayments made in prior years, chiropractors may wish to amend this provision to put a time limit on collection of overpayments.

	2.04 Member billing statements
	The contract outlines specific guidelines for the information that must and may be contained in a member billing.
	
	Chiropractors may wish to review current patient billing procedures to determine whether a different form of billing will be needed for ASH members.

	7. Improper collection of charges from members
	Attachment I incorporates Washington’s mandatory “hold harmless” provisions for patients covered by insurance. Essentially this is the clause required of all provider agreements that protects patients in the event of the insolvency of the patient’s insurance company.
	
	


Best regards,
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John Conniff & Associates


Health and Insurance Law 





P.O. Box 7933, Tacoma, Washington 98406-7933


  Tel.  #253-759-7767 


Fax. #253-761-5328  
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