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John S. Conniff

john@johnconniff.com
March 26, 2003

Bruce Frickleton

Washington State Chiropractic Association

21400 International Blvd. 

Suite 207

SeaTac, Washington  98198

Dear Bruce,

Below you find my analysis of the provider agreement proposed by ACN Group. Specifically, the analysis relates to the agreement labeled “ACN/PRP-10.02.WA” and presents the information in the table format that WSCA members prefer. Throughout the analysis the contract reference will be made to the main contract, the General Amendment “ACN/PRGANW-10.2.WA” referred to as the 1st amendment and the Washington Regulatory Requirements Addendum “ACN/PRP-10.02.WA” referred to as the 2nd amendment. As a consequence of the numerous amendments, provider rights and responsibilities are extremely difficult to decipher without extensive cross-referencing.

	Contract Reference
	Analysis
	Applicable Law
	Comments

	1. Definitions

[Related clause: 2.2 second paragraph.]
	The definitions of benefit contract, covered services, and plan summary do not capture discount plans. Nevertheless the definition of “plan summary” makes these summaries part of the provider agreement. Thus, ACN may modify the contract through the plan summary which ACN may revise at any time. Provider is bound by the plan summary even if the provider never receives the summary.
	WAC 284-43-320(4) [Documents, procedures, and other administrative policies and programs referenced in the contract must be available for review by the provider or facility prior to contracting.]
	Networks typically provide information about plans to its providers. However, plan summaries are not typically incorporated into the contract. Seek removal of the language and seek clarification of the inclusion of discount plans.

	2.2 Plan contracting

[Related clauses: 1st amendment clause 1 and main clause 12.3.]
	ACN will contract with plans and provider must be available for inclusion in any plan as determined by ACN. By signing the agreement, provider becomes a “contracting provider” not a “participating provider” which is a separate determination made by ACN. In the 1st amendment, providers may decline to participate in a particular plan within 15 days of receipt of a plan summary. However, providers are warned that the decision to opt out of a particular plan could jeopardize their participation in other plans.
	
	ACN reserves the right to create as many sub-networks as it chooses. This creates potential problems for patients who may assume that a chiropractor’s participation in ACN means access when a plan contracts with ACN.

	2.3 Network Directory
	ACN does not guarantee that a plan will put a provider in the plan’s network directory.
	
	This is an example of the many ways in which ACN has absolved itself of nearly any liability or responsibility.

	2.4 Operations Manual

[Related clauses: 2nd amendment clause 7]
	ACN “Operations Manual” is incorporated into the contract; it may be changed at any time at ACN’s sole discretion, and provider will be given one copy after they sign the contract. For unknown reasons, the Washington amendment also incorporates the ACN “Operations Manual” into the contract and incorporates the ACN “Standard Examination and Reporting Guidelines”, an undefined document.
	WAC 284-43-320(4) [Documents, procedures, and other administrative policies and programs referenced in the contract must be available for review by the provider or facility prior to contracting.]
	State law requires provider access to any document referenced in the contract prior to signing. There are many instances throughout the ACN agreement where documents are incorporated into the contract by reference and these must be provided before contracting. Providers must know what they are signing.

	Provider vs. ACN liability for care

[Main contract 3.1, 3.4, 5, 7.2, 10, 17 and 2nd amendment clause 5.]
	ACN shifts all liability for care and treatment to providers while requiring provider obedience with numerous standards, guidelines, programs and manuals governing health care delivery. Failure to follow any of these standards constitutes grounds for termination for cause under the contract. In the event that anyone sues because care was not provided, the chiropractor must pay for all costs, penalties, and attorney fees incurred by ACN.
	RCW 48.4.545 [Carrier liability for care decisions] may not be waived, shifted, or modified by contract or agreement and responsibility for the provisions shall be a duty that cannot be delegated.]
	State law imposes the medical professional’s standard of care upon health carriers making care decisions such as those made when a plan authorizes care. Furthermore, any indemnification provision in this contract should be mutual whereby each party indemnifies the other for its own negligence.

	3.3 Credentialing fee [Related: clause 2 of 1st amendment.]
	ACN may charge a credentialing fee under the main agreement that is subsequently removed in the 1st amendment. No credentialing fee may be charged.
	
	This clause is an example of the necessity for reading all of the amendments together. The main contract is not what it appears to be.

	3.6 Participating provider vs. contracting providers.
	Chiropractors who have contracts with ACN are not automatically members of ACN networks for various plans. To be a member of a network, the chiropractor must be a “participating provider.” If a participating provider allows a non-participating provider in his clinic to render care, the participating provider is liable for the cost of this care.
	
	Chiropractors must carefully determine whether they or others in their clinic are contracted or participating providers in multi-provider settings. Each professional needs a separate contract and designation as a participating provider.

	3.7 Provider liability for referrals [Related: 1st amendment clause 3.]
	Chiropractors who fail to refer a plan member to another provider in accordance with plan requirements may be held liable for the cost of care. The amendment to the contract states that a chiropractor satisfies this requirement if referral is made to other participating providers and the chiropractor documents advice to the patient to double check the participation status of the new provider.
	
	This clause shifts responsibility to chiropractors for plan member liability for failure to follow plan rules for access to care. Participating providers must ensure that members get referred to a network provider – ironic given ACN denial of liability for improper inclusion of a provider in the network directory. These provisions should be modified to require only that the chiropractor refer in accordance with a participating provider directory and that the patient be told to verify this information. Chiropractors should not accept liability to act as the patient’s health plan advisor.

	3.8 Mandatory training [Related: 1st amendment clause 4.]
	ACN requires chiropractor and office staff attendance at educational seminars provided by ACN and others. The amendment states that such attendance is required only when no fee is charged for the seminar.
	
	This is one way to ensure that people show up for your speeches. Although no fee may be charged, nothing is said of other costs.

	3.12 Interference with ACN business [Related: 1st amendment clause 5 and 2nd amendment clause 8.]
	Providers who advise patients to switch health plans or who interfere in any way with ACN contractual relationship with a patient agrees to be liable for attorney fees, costs, and damages. However, the 1st amendment states that this provision does not prevent discussion of “facts.” The 2nd amendment states that this clause is not intended to be a “gag clause” and that providers are encouraged to talk about patient care. 
	RCW 48.43.105 [absolute immunity to civil liability from claims based on [plan] comparison document and its contents if the information was provided by the carrier.] RCW 48.43.510(6) & (7) [No carrier may preclude or discourage enrollees or those paying for their coverage from discussing the comparative merits of different carriers with their providers. This prohibition specifically includes prohibiting or limiting providers participating in those discussions even if critical of a carrier.]
	Any clause that interferes with a provider’s communication with the patient about care or plan coverage violates state law unless the contract provision restates existing laws governing defamation. ACN provisions relating to interference should be written to comply with state laws.

	3.13 Eligibility Verification 
	Plans under contract with ACN may make a decision superseding any prior authorization of care, verification of eligibility, or claim payment.
	RCW 48.43.525, WAC 284-43-410(h) [(a carrier may not) retrospectively deny coverage for emergency and nonemergency care that had prior authorization under the plan's written policies at the time the care was rendered...]
	This provision violates state law. Essentially, a plan that authorizes care, verifies eligibility or states that a care is covered must honor that decision absent a showing of material misrepresentation on the part of the provider at the time coverage was confirmed.

	5 Authorization and Utilization Policies [Related: 2nd amendment clause14.]
	ACN may modify authorization and utilization procedures at any time. If a chiropractor fails to fully comply with these procedures, the chiropractor may not bill the patient and will not be paid. Non-covered services may be billed only if the patient signs a form approved by ACN. The Washington amendment recognizes Washington law requirements that providers be given 60 day notice of changes affecting compensation or care delivery. [Parenthetically, this clause contains one of several different provisions scattered throughout the contract designed to protect ACN from liability for care denied or modified through its UR and similar programs. The contract repeatedly holds chiropractors to certain standards for care while stating the chiropractor is responsible for care, not ACN.]
	WAC 284-43-410(i) [(a carrier may not) retrospectively deny coverage or payment for care based upon standards or protocols not communicated to the provider or facility within a sufficient time period for the provider or facility to modify care in accordance with such standard or protocol.]RCW 48.43.085 [(no carrier) may prohibit directly or indirectly its enrollees from freely contracting at any time to obtain any health care services outside the health care plan on any terms or conditions the enrollees choose.]
	This clause and similar clauses binding providers to particular procedures and limiting the ability of the provider to contract separately with the patient for non-covered care violate state law. ACN can require notice to patients of liability for non-covered care and can require adherence to standards communicated to the provider with sufficient notice. Apart from these contract restrictions, ACN cannot place limits on separate provider/patient treatment and billing. The contract should also impose the responsibility upon ACN that is required of provider contracts: timely information on patient eligibility and coverage as required under WAC 284-43320(1).

	6 Claim Payment Generally
	A variety of provisions governs claim submission and payment and is covered in detail below. However, state rules provide comprehensive standards for claim submission and payment that are not fully incorporated.
	WAC 284-43-321
	Claim payment provisions should be revised in their entirety to reflect state requirements.

	6.2 Member Billing [Related: 1st amendment clause 6]
	ACN prohibits the collection of deductibles and co-payments until after an explanation of benefits is sent to the member. Other provisions violate state law as noted immediately above. In the 1st amendment, ACN permits collection of deductibles and co-payments if state law and the benefit plan permit it. 
	See citations above
	This provision with its corresponding amendment is an extraordinary burden on provider operations. Most plans require collection of co-pays and deductibles at time of service. In the ACN contract, the provider cannot establish an office policy for collection of cost sharing by the patient. The provider must not collect cost sharing at time of service unless the provider can determine that state law or the member plan permits the collection.

	6.3 Claims against Members [Related:  1st amendment clause 7 and 2nd amendment clause 1 & 2.]
	The series of paragraphs in this section of the contract when read with the two amendments are a mess. Essentially, these paragraphs are designed to meet the Washington State law requirements that specify the precise language for provider/patient hold harmless agreements in the event of carrier inability to pay.
	WAC 284-43-320 (2) & (3)
	These provisions should be consolidated to reflect the state rule.

	6.5 Withhold amounts [Related: 1st amendment clause 8.]
	The main contract permits ACN to withhold provider compensation in an amount and for whatever purpose ACN determines at its sole discretion. The 1st amendment states that ACN does not have a withhold program but when it does it will give the provider the opportunity to withdraw from participation in the withhold program within 15 days of notification.
	WAC 284-43-320 (4)
	This provision violates state law and should be amended to completely eliminate the broad discretion that ACN reserves to establish a withhold program. Although ACN allows the provider to withdraw, the terms and conditions of the withhold program as still subject to change by ACN and the two provisions conflict. In any case, state law requires 60 days notice before changes that affect compensation.

	7 & 8 Termination and Continuity of Care [Related: 1st amendment clauses 9 – 11 and 2nd amendment clause 1 & 10.]
	ACN attempts to avoid contract termination laws and standard practice for contract termination by specifically listing all of the many ways a contract may be violated and dividing them into those requiring immediate termination, 15 day notice termination, and 60 day notice. A variety of other clauses spell out provider responsibilities following termination that are subsequently modified by the amendments. Some of the “for cause” violations are notoriously bad. For example, 7.2 (n) permits a 15 day “for cause” termination if a provider takes any legal action to collect a debt from a patient. ACN attempts to control provider behavior through a list of 25 specific “for cause” violations in addition to those found in 7.1.
	RCW 48.43.515(7), WAC 284-43-310(2), 320(7), 410(6)
	The contract termination provisions should be rewritten and consolidated to reflect state law requirements and avoid conflicting direction to providers. Providers should also seriously consider whether they want to jeopardize future contracts with other networks by reporting a “for cause” termination as a consequence of a administrative contract violation.

	10 Duty to Defend
	See liability for care above.
	
	

	11. Records [Related: 2nd amendment clause 6 and 11]
	A variety of provisions governing ACN access to records. Some of these provisions conflict with state law requirements. An attempt is made to amend the contract to conform to Washington law requirements but these attempts are insufficient.
	WAC 284-04-500 through 525, 284-43-320 (6), 284-43-321, 284-43-324, & 284-43-410 (3) & (4),
	Essentially, state law permits patients to restrict carrier access to and distribution of records for particular types of health conditions; sets standards for audit of records; requires payment for record duplication; and limits access to records as necessary to perform payment and review functions. The ACN contract inadequately addresses these issues.

	12.1 Annual Fee [Related: 1st amendment clause 12.]
	The annual fee imposed under the main contract is removed under the contract amendment.
	
	

	14 Advertising [Related: 1st amendment clause 13]
	Among the many objectionable clauses of the ACN, the restrictions on generic chiropractic advertising rise to a new level of network interference in provider autonomy. To begin with, the restrictions may violate anti-trust laws [See e.g., CALIF. DENTAL ASSN. v. FTC, 526 U.S. 756 (1999)] that prohibit restraints of trade – in this case a ban on all advertising rather than guidelines for advertising. This clause constitutes an unprecedented intrusion into provider commercial operations setting up conflicts with state laws, other plans, professional guidelines and associations. 


	RCW 18.25.019 & 130.180(3) [Uniform Disciplinary Act regulation of unprofessional conduct – advertising]


	A network has the right to limit advertising relating to itself and by extension to plans under contract with the network. Beyond such limit, restrictions on commercial free speech by a health care network are unacceptable and inappropriate. Generalized restrictions on advertising are properly the subject of regulatory oversight of the profession and laws regulating commerce.

	21 Dispute Resolution [Related: 2nd amendment clause 4.]
	The ACN main provision governing dispute resolution requires binding arbitration. The Washington amendment attempts to resolve this problem with a provision citing RCW 48.43.055 establishing mediation for provider dispute resolution.
	RCW 48.43.055, WAC 284-43-322
	The contract should be amended to substitute state law requirements for those in the main contract rather than addition of a new clause.
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